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220 Nicolas de Sadeleer

pursuant to this Directive shall take account of economic, social and cultural
requirements and regional and local characreristics’,2¢ an obligation which does
not constitute an additional derogation from the protection regime set out in the
Directive, as is clear from the jurisprudence of the EC] on this provision.

IIL Selection Classification and Declassification of Areas
Protected under the Natura 2000 Network

In order to fulfil its objective of the conservation of biodiversity, the Habirats
Directive provides for the constitution of a ‘coherent ecological network’, called
Natura 2000, which is made up of ‘sites hosting the natural habitat types listed in
Annex | and habitats of the species listed in Annex II" as well as the SPAs (SPA)
created under the Birds Directive.?!

The Natura 2000 network ‘shall enable the natural habirat types and the species’
habitats concerned to be maintained or, where appropriate, restored ata favourable
conservation status in their natural range’.22 This objective establishes a durty ro act
both for the European Commission and for Member States.

Being required to integrate itself into the pan-European ecological Network,
the approach of the Narura 2000 network is both scientific (involving the selection
of constituent sites) and integrated (allowing for particular derogations).

The ecological coherence of the Natura 2000 network rests mainly on Member
States’ site selection procedures based on ecological criteria. However, the selection
procedure differs significantly between SPAs (i) and SCAs (ii). Moreover, the areas
may be de-classified where certain conditions are satisfied (iii and iv).

A. The Specific Obligation to Classify SPAs Established for the
Preservation of Bird Habitats

i. General Principles

Whereas Article 3 of the Birds Directive is intended to safeguard the habitats of all
species of wild birds within the EC,?# Article 4 obliges States to adopr, in respect

20 jbid., Art. 2(3). 2 jbid., Art, 3(1). 22 ibid.

23 See Pan-European Biological and Landscape Diversity Strategy 1995, Although the Natra
2000 network is classified as ‘ecological’ by Art. 3 of the Direcrive, the fs\i’ncdonal aspect of the nerwork
is only set out in the non-binding provisions of the Habitats Dir. The Habitats Dir. lays down in
addition to the selection and designation procedure for SCAs that ‘where they consider it necessary’
the Member States shall ‘endeavour’ to improve the ecological coherence of Natura 2000 through the
maintenance and development of ‘features of the landscape which are of major importance for wild
fauna and fora, as referred to in Art. 10° (Art. 3(3) ), which is to be done ‘in their land-use planning
and development policies’.

24 There is a fundamental difference between this general obligation to protect bird habitats and
that laid down in Art. 4 relating to special protection areas and intended to protecr the habirats of the
bird species included in Annex | o the Directive. Due to the reference in Art. 3 to Art. 2, Member
States may balance ecological interests with other interests where implementing protection regimes for
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only of the bird species contained in Annex I of the Directive, ‘special conservation
measures concerning their habitat’ and in particular to classify various parts of the
national territory as ‘SPAs’. This provision is still applicable because the Habitats
Directive did not introduce any modifications to the initial stages of the classification
of SPAs.25 As will be noted below in Section IV, however, the protection regime for
classified SPAs has now been superseded by the Habirtats Directive.

The classification must apply to the ‘the most suitable territories in number and
size’ for the conservation of the species listed in Annex I in order to ‘ensure their
survival and reproduction in their area of distribution’. This Annex sets out
the species threatened with extinction, those which are vulnerable to modifications
of their habitat, and finally those which are not under threat but require particular
attention on account of the specificity of their habitat (181 taxons—i.e. species
and sub-species—are currently included in this list). ‘Similar measures’ are to be
taken for migratory species, in particular those dependent on wetlands.26 Due to the
threats to which Annex I species are subject, combined with the fact that migratory
species constitute a common heritage for the whole Community, the character of
the protection regime is ‘specifically targeted and reinforced’.?”

Ratione loci, the classification applies to the ‘geographical sea and land area
where this directive applies’,28 the Directive covering ‘the European territory of the
Member States to which the Treaty applies’.2? The habitat conservation regime
provided for by the Birds Directive is not limited only to the territorial
waters, extending also to Member States’ exclusive economic zones as well as the
continental shelf.30

ii. Selection Criteria for the SPAs

Since no common selection procedure was provided by the framers of the Birds
Directive, Member States have in the absence of common standards had to
designate their areas according to strictly national criteria, which explains the
heterogeneous nature of the areas set up to date.

The classification of SPAs is 2 priori a matter for the Member States. This raises
the question as to the extent of the States’ margin of appreciation when designating
SPAs: must they classify all of the most appropriate sites or may they restrict it to
only a portion of them?

Anxious to ensure a uniform application of the Birds Directive, the EC]
has thus elaborated, in the numerous cases that have come before it, the scope of
the obligation to select and classify SPAs under Article 4(1)(2) of the Birds

wild bird habitats. Such balancing is precluded for the classification of SPAs. The ECJ has held States
to account for violations of Art. 3 (Case C-117/00, Commission v. Ireland [2002) ECR 1-5335).

25 Case C-44/95, R.v. Secretary of State for the Environment, ex p. Royal Society for Protection of Birds
(Lappel Bank) [1996] ECR1-3805, paras. 39-41. 26 p, 2 above, Art. 4(2).

27 Case C-44/95, para. 23. 28 . 2 above, Art. 4(1). 29 ibid., Art. 1(1).

30 D. Owen, ‘The Application of the Wild Bird Directive beyond the Territorial Sea of European
Community Member States’ (2001) 13-1 Journal of Environmental Law, 38-78.
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of wild birds is the rule.40 The upshot of this, as has been consistently reiterated by
the EC]J, is that Article 2 cannot constitute an independent derogation from the
general protection regime.4! Except in cases of express authorization, Member
States may not try to water down the scope of the rule requiring avifauna protection
by basing their decisions on any consideration other than ecological necessity.
Accordingly, even the existence of social unrest relating to the exploitation of
marble quarry has been held not to justify any delay in the classification of an SPA
of a nesting site for the Bonelli eagle.4?

Similarly, ‘economic and recreational requirements’ cannot influence the
choice and delimitation of the protected area.43 Such a strict reading of the
Directive is especially justified since a State’s margin of appreciation declines in line
with the vulnerability of bird or migratory species threatened with a modification
of its habitat. %4

If the choice and establishment of an SPA can only be made on scientific
grounds, economic considerations may nonetheless play a role where national
authorities decide @ posteriori to reduce the surface area of an SPA. Thus, a Member
State may be obliged to designate a site as an SPA even when it knows that it will
thereafter have to abide by the various substantive and procedural requirements when
introducing any subsequent changes.4> The intervention of economic interests at
this latter stage is in no way paradoxical, since paragraphs 3 and 4 of Article 6
impose such conditions with a view to preventing the authorities from riding
roughshod over ecological interests for future projects that compromise the
integrity of the site (see section IV.D).

iv. The Assessment of Scientific Criteria

Since the Member States’ margin of appreciation in relation to ecological objectives
is limited, one might speculate as to the scope of the scientific criteria which
must be taken into consideration in the classification of SPAs. The ECJ held
in Commission v. Netherlands that ‘the Member States’ margin of discretion in
choosing the most suitable territories for classification as SPAs does not concern
the appropriateness of classifying as SPAs the territories which appear the most
suitable according to ornithological criteria, but only the application of those
criteria for identifying the most suitable territories for conservation of the species
listed in Annex I to the Directive’.46 This finding should be interpreted in the
following manner. The reference to ‘appropriateness of classifying’ means that the
States’ margin of appreciation is not of a political nature. Where the site appears,
from a scientific point of view, to constitute an appropriate territory for the
conservation of endangered or migratory species, it must be classified as an SPA.

40 QOpinion of Advocate General Fennelly in Lappel Bank, n. 31 above, para. 53.

41 See n. 5 above. 42 Basses-Corbiéres, n. 31 above, para. 13.

43 Santofia Marshes, n. 31 above, paras. 17-18; Case C-3/96, n. 31 above, para. 57; Lappel Bank,
n. 31 above, para. 25.

44 Opinion of Advocate General Fennelly in Lappel Bank, n. 31 above, paras. 65-6.

45 Lappel Bank, n. 31 above, para. 41. 46 Case C-3/96, n. 31 above, para. 61.
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Given the ECJ’s desire to circumscribe the discretionary power of States, itis not
too difficult to flesh out the notion of ‘ornithological criteria’.47 The following
requirements drawn from the jurisprudence of the EC] would at the very least have
to be taken in account.

First of all, it is incumbent on the national authorities to verify which species are
to be subject to particular conservation measures, as they are in a better position to
do so than the Commission.48 Therefore the delimitation of an SPA requires a
scientific impact study by national administrations informed by criteria relating to
the ecology of the endangered species. Following this, the conservation measures
required under the Birds Directive must be drawn up with a view to safeguarding
the endangered or migratory species’ prospects of survival and reproduction ‘in
their area of distribution’, that is, in ‘the geographical sea and land area where this
directive applies’.#? This means that the appreciation of ornithological criteria by
the State cannot be accomplished from a local, regional, or national viewpoint,
but rather at the level of the whole EC.5° Finally, the Commission must ensure thar
the whole set of SPAs designated by Member States constitutes, at Community
level, a ‘coherent whole which meets the protection requirements of these
species’.5!

The Birds Directive does not provide a list of the territories most suitable for
classification as SPAs, nor does it set out any precise criteria for designating them. In
order to be able to exercise its role as guardian of the treaties effectively, the European
Commission must frequently resort to scientific inventories which indicate, on the
basis of common scientific criteria, those areas which are ecologically mostimportant
for birds, known as Important Birds Areas (IBA).5? The EC] has held that the IBA
inventory ‘although not legally binding on the Member States concerned, contains
scientific evidence making it possible to assess whether a Member State has complied
with its obligation to classify as SPAs the most suitable territories in number and size
for conservation of the protected species’.>3

A raft of ornithological criteria allow for a definitive assessment as to whether asite
isworthy of classification, An analysis of the EC]'s case law shows that it draws on sev-
eral ornithological criteria when deciding whether to impose protection. Therefore,
the classification cannot be made on the grounds of the mere presence of a
rare species, such as the Eurasian spoonbill included in Annex I, but rather due to

47 In addition to the Opinion of Advocate General Van Gerven in Santofia Marshes, see Case C-3/96,
n. 31 above, paras. 65-71 as well as paras. 46-57 of Advocate General Fennelly's Opinion in that case.

4% QOpinion of Advocate General Fennelly in Case 3/96, n. 31 above, para. 79, based on the ECJ's
teasoning in Case C-334/89, Commission v. ltaly [1991] ECR 1-93, para. 9.

49 n. 2 above, Arr. 4(1)(3).

% It goes without saying that considerations of national importance should be disregarded for
migratory species because such birds ‘constituse a common heritage' and “effective bird protection is
typically a trans-frontier environment problem entailing common responsibilisies’ (para. three of the
preamble to the Birds Dir.). 51 n, 2 above, Art. 4(3).

52 R.E A. Grimew and T. A. Jones, Jmportant Birds Areas in Eurcpe (Cambridge: ICBP Technical
Publicarion no. 9), 887.

53 Basses-Corbiéres, para. 25; Case C-3/96, n. 31 above, paras, 69-70.
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the presence in wetlands ‘of numerous aquatic birds’.>* Nevertheless, the ‘particular
ornithological interest’ of a cliff engendered by the presence of only one species, the
Bonelli eagle, is sufficient to oblige national authorities to classify a site.>

The limitation of public authorities’ discretionary power by recourse to
objective criteria based on rigorous scientific analysis must be approved insofar as
it guarantees greater uniformity in the application of the provisions of the Birds
Directive, which in turn leads both to a more effective protection of avifauna and
also to a reduction in the imbalances caused by competition between the Member
States.>¢ Moreover, it would be too easy for Member States to avoid incurring
the correct substantive obligations by neglecting to designate areas for which
protection is required under the terms of the criteria laid down by the Directive. If
this were not the case, then unscrupulous national authorities could accelerate the
process of destruction of ornithological sites in order to prevent their subsequent
designation with the protection obligations this entails.>”

v. Form and Content of the Classification Decision

In contrast with the Habitats Directive, the Birds Directive does not have any
formal requirements for the classification of a site as an SPA. The EC] has however
held, in respect of a contested decision to classify, that ‘a contingent classification
of the SPA sites such as that resulting from the Council of Ministers’ decision,
which may be amended in accordance with the judgments in the actions brought
against it, cannot be held to constitute proper fulfilment of the obligation to
classify sites which is incumbent on Member States under Article 4(1) and (2) of
the Birds Directive’.58 In the ECJ’s opinion, ‘the lack of definitive classification as
SPAs of the sites at issue prevents the Commission from taking the appropriate ini-
tiatives in accordance with Article 4(3) of the Birds Directive, for the purpose of
the coordination necessary to ensure that the SPAs form a coherent network’.>°

Addressing the question of the contestability of classifications which have not
yet been published in the Member State’s Official Journals, the EC] has noted that
‘the principle of legal certainty requires appropriate publicity for the national
measures adopted pursuant to Community rules’ and that maps delimiting SPAs
‘must be invested with unquestionable binding force. If not, the boundaries of
SPAs could be challenged at any time’.6°

Finally, classification cannot consist of a simple declaration, but rather implies
the adoption of a regulatory framework specifying the protection regime.6! It must

set out binding provisions relating to the status of protection in accordance with
Article 6(2) of the Habitats Directive.62

54 Santofia Marshes, para. 27. The presence of a large number of aquatic birds was also an important
consideration in Seine Estuary, para. 14 and Poitevin Marsh, para. 15.

55 Basses-Corbiéres. 56 Opinion of Advocate General Fennelly in Lappel Bank, para. 68.

57 Opinion of Advocate General Van Gerven in Santosia Marshes, para. 22.

58 Case C-240/00, n. 31 above, para. 19. 59 ibid., para. 20.

60 Case C-415/01, n. 31 above, paras. 21-2. 61 Santofia Marshes, paras. 28, 30, and 31.

62 Case C-415/01, n. 31 above, paras. 16 and 17.
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vi. Autonomous Character of the Classification Procedure

Required under Article 3 of the Birds Directive as well as other international
conventions, the adoption of any other particular conservation measures, consisting
for example of the establishment of national parks or natural sanctuaries, does not
relieve the Member State of the obligation o classify its most suitable territories as
SPAs, even if it considers that existing arrangements are already sufficient to
guarantee the survival and reproduction of the endangered species.5? Similarly, the
fact that a Member State may have classified a significant number of SPAs does not
relieve it of the obligation to classify a site when, according to objectively deter-
mined ornithological criteria, this would be necessary for the conservation of par-
ticular bird species.® In fact, the obligation imposed by paragraphs 1 and 2 of
Article 4 of the Birds Directive not only provides for the achievement of a general
goal, but also requires Member States ‘to preserve, maintain and re-establish
habitats as such, because of their ecological value’.65 Any other contrary solution
would compromise the objecrive of the constitution of a coherent network of
SPAs, as required by Article 4(3) of the Birds Directive. Moreover, in taking only
conservation measures falling short of the classification of a site, Member States
could avoid their liability under other obligations not included in Article 3 to take
appropriate measures to avoid the deterioration of habitats and disturbances
affecting birds in protected areas.5¢

By the same token, the obligation to classify constitutes a baseline obligation
which must be subject to strict interpretation due to its clearly defined scope and
its essential objective of the conservation of European avifauna.

B. The Specific Obligation to Classify SCAs Established in Order
to Preserve Natural Habitats and Species of Community Interest

i. General Principles

The conservation of natural habitats and habitats of species of Community inter-
est is based on a scientific selection procedure of ‘special conservation areas’ (not to
be confused with ‘SPAs’ dealt with in the previous sections) under the supervision
of the Commission and the Habirats Committee, and the additional integration
of these areas into the Natura 2000 network.5” Site selection is decisive in assuring
the ecological consistency of the Natura 2000 network. The network can
contribute to preserving Europe’s biological diversity through the maintenance or
re-establishment of different types of natural habitat in a favourable conservation
starus. 8

63 Case C-3/96, n. 31 above, para. 58.

64 Opinion of Advocate General Van Gerven in Santofia Marshes, para. 14.

83 Santora Marshes, para. 15; Opinion of Advocate General Fennelly in Lappel Bank, para. 88.
6 Opinion of Advocate General Fennelly in Case C-3/96, n. 31 above, para. 33.

€7 n. 3 above, Art. 4(3). 68 ibid., Arts. 2(2) and 3(1).
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Ratione loci, the Habitats Directive covers all natural habitars ‘in the European
territory of the Member States to which the Treaty applies’,5? including the Exclusive
Economic Zone and the conrinental shelf for the conservation of marine habirtarts.7¢

Since the legal provisions on the conservation of wildlife had previously been
limited to the protection of the habitats only of endangered or migratory species,
the Habitats Directive represented a real step forward for the Community in
providing that the network be structured according to the distribution on each of
the national territories not only of particular species habitats, bur also of narural
habitats. These natural habitats and species are set out respectively in Annexes I
and IT of the Directive, and are regularly modified by new directives which take
into account technical and scientific progress.

The first Annex includes more than 200 types of land, aquatic, marine, or costal
natural habitat, including such diverse habitats as chalk grasslands rich in orchids,
peat-bogs, shallow sandbanks, alpine rivers, or permanenr glaciers. The second
Annex includes 230 animal species—mammals, repriles, amphibians, fish, and
various invertebrates—and almost 500 plant species, including ferns and mosses.
At the heart of these lists are so-called ‘priority’ species and natural habitats which
require a reinforced protection regime.

it. The Classification Procedure

The problems faced in classifying SPAs under the Birds Directive and the lessons
of the Leybucht case (see under sub-section D below) led the framers of the
Habitats Directive to perfect the classification regime for SCAs by affording a
special place to dialogue berween the European Commission and Member
States, in particular under the mediation of a regulatory committee assisting the
Commission in the classification process.”! Although the procedure applicable to
the designation of SPAs is for the most part summary, the new procedure provides
for a strict timetable including three stages in the classification of sites for
incorporation into the Natura 2000 network. In the first stage the competent
national authorities draw up a list (i), after which the Commission adopts in a
second stage a Community list of the national sites selected (iv). The procedure is
concluded by a third phase where Member States classify the sites selected to form
part of the Natura 2000 network (v).

iti. Stage One: The National List

Member States must first of all determine in accordance both with scientifically
relevant information and with the criteria set out in Annex III the sites hosting the

62 ibid., Are. 2(1).

70 In the UK, the English High Court has adopted a teleological approach which extends the scope
of application of the special conservation area regime into the exclusive economic zone (cf. R v.
Secretary of State for Trade and Indusiry ex p. Greenpeace, S Nov. 1999: digested by J. H. Jans in (2000)
12-3 Journal of Environmental Law, 385-90).

71 Case C-57/89, Commission v. Germany (Leybuche) [1991] ECR 1-2490.



228 Nicolas de Sadeleer

types of natural habirats and the habitats of species which are suitable for
integration into the Natura 2000 network. The purpose of this is to provide the
Commission with an exhaustive inventory of sites with an ecological interest at the
national level which is relevant for the constitution of the network.”2 The list must
in particular highlight the so-called ‘priority’ habitats and species. According to the
jurisprudence of the ECJ, the selection of sites is a purely scientific exercise which
does not take socio-economic considerations or particular regional or local cir-
cumstances into account.”? This means that any site threatened by industrial
development according to a development plan must be included on the list simply
on the grounds that it satisfies the Annex I1I selection criteria.

The European Commission assumes an important role during this first stage of
the procedure by verifying, in ‘biological seminars’, whether the Member States
have overstepped their national margin of appreciation.

These stage one lists had to be transmitted by the Member States to the
Commission before 10 June 1996. However, in several States this first stage of
identification came up against stiff resistance giving rise to various court actions.”
Anxious to respect the Direcrive’s timetable, the Commission had to instigate
default procedures against the States which had not transmitted their lists,”* decid-
ing in addition for a show of force over the concession of regional Community
funding.

Disputes arising out of the failure by Member States to submit sites hosting
‘priority’ natural or species habitats must be settled through conciliation proceedings
between the Commission and the defaulting Member State.”¢ Where this
procedure does not result in any agreement, the Commission must propose to the
Council the designation of the contested site as an SCA.

iv. Stage Two: The Adoption of a Community List of Important Sites

The national lists must enable the Commission to establish, in agreement
with each of the Member States, a draft Community list including all ‘sites of
Community importance’ for each of the six relevant biogeographical regions
on European territory (Alpine, Atlantic, Continental, Macaronesian and
Mediterranean, and Pannonian). During this stage, the European Commission
must assess ‘the Community importance of the sites included on the national

72 Seine Fstuary, n, 31 above, para. 22.

73 Seine Estuary, ibid., para. 25. See also the similar findings of the German Federal Administrative
Court: Bundesverwaltungsgericht, 19 May 1998; BVerwG, NvwZ, h.7, p. 717; NvwZ, 1998 h.6, 616-23.

74 The notification of the lists to the Commission was held by the French Council of State to bea
justiciable act and not simply a preparatory act (C.E., 27 Sept. 1999, Association ‘coordination
nationale Natura 2000, no. 194.648).

75 Seealso the censuring of delays in the transmission of national lists: Case C-329/96, Commission
v. Greece [1997] ECR 1-3749; Case C-83/97, Commission v. Germany (1997] ECR 1-7191; Case
C-220199, Commission v. France [2001] ECR 1-5831; Case C-71/99, Commission v. Germany [2001]
ECR1-5811; Case C-67/99, Commission v. Ireland [2001] ECR 1-5757.

76 n. 3 above, Art. 5(d).
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lists’, that is, evaluate ‘their contribution to maintaining or re-establishing, at a
favourable conservation status, a natural habirat in Annex [ ora species in Annex 11
and/or to the coherence of Natura 2000".77 A site is presumed to be of Community
importance if it hosts a priority habitat or species. For other sites the Commission
must apply the Annex III (stage 2) criteria when making its assessment. It finalized
its draft list after a second round of biogeographical seminars.

The complete list had to be established within six years of the norification of the
Directive, that is, before 10 June 1998.78 This time limit was not respected due to
the delay by particular Member States in drawing up their national lists. Only the
lists relating to the Macaronesian (Madeira, Azores, Canaries) and Alpine regions
have so far been published in the Official Journal.??

A committee uniting representatives of the Member States must submit
an opinion, by qualified majority, on the draft list to be submirted to it by the
Commission which will then adopt the Communiry list, provided it is in harmony
with the committee’s opinion,8¢ Where this does not happen, the Commission
must submit its draft to the Council, which will within three months vote on it by
qualified majority; in the absence of a decision by the Council within this time
limit, the Commission may legally adopt the list.

v. Stage Three: The EC List of Sites of Community Importance

Required to classify as SCAs any sites present on the national territory as quickly as
possible after the recognition of their Community interest (and at the latest, within
six years of this recognition), Member States must establish in advance appropriate
legal remedies and procedures in order to fulfil their obligations in time. Since itis
obligatory under Article 4(4) of the Habirats Directive, on expiry of the relevant
time limir, the decision to classify a site may in no circumstances be made subject
to any agreement between private parties. Finally, the status of ‘SCA’ only strictly
speaking becomes operative once the requisite conservation measures have been
applied to it

In line with the interpretation which evolved for SPAs, Member States cannot
invoke ‘economic, social and cultural requirements and regional and local charac-
teristics' under paragraph 3 of Article 2 of the Directive in order to opposc the
classification of a site of Community importance.

This conclusion is supported by three arguments. First, the selection of SPAs
must be made having regard, on the one hand, to ‘relevant scientific information’
and, on the other hand, to the criteria set our in Annex III. Secondly, paragraph 3
of Article 2 providing that ‘measures taken pursuant to this Directive shall take

77 Annex 111, heading 2, of the Habitats Dir. Sites ‘of Community importance’ are defined in the
Directive (Art. 1(k) ). 78 n, 3 above, Art. 4(3).

79 Commission Dec. 2002/11/EC adopting the list of sites of Community Importance for the
Macaronesian Biogeographical Region [2001] O] L59/16 and 2004/69/EC adopting the list of sites
of Community Importance for the Alpine Biogeographical Region [2003] O] L14/21.

80 . 3 above, Art. 20.
























Habitats Conservation in EC Law 237

79/409/EEC in respect of areas classified pursuant to Article 4(1) or similarly
recognized under Article 4(2) thereof, as from the date of implementation of this
Directive or the date of classification or recognition by a Member State under
Directive 79/409/EEC, where the latter date is later’.

Does this mean that the old protection regime (Article 4(4) of the Birds
Directive) has been definitively repealed? By no means. According to the EC],
Article 7 of the Habitats Directive does not provide for the substitution of the
protection regime ‘of areas classified pursuant to Article 4(1)" of the Birds
Directive with Article 6(2)—(4) of the Habitats Directive.!1? According to the
wording of Article 7, this substitution becomes operative ‘from the date of
implementation of this Directive or the date of classification’ where the latter date
is more recent.!!! This therefore means that ‘areas which have not been classified as
SPAs but should have been so classified continue to fall under the regime governed
by the first sentence of Article 4(4) of the birds directive’.112 Therefore, all sites still
requiring a formal classification as SPAs fall under the initial protection regime and
cannot be subjected to the more favourable derogatory regime provided for under
Article 6(2)—(4) of the Habitats Directive.113

Asa result, there are two distinct protection regimes: on the one hand the stricter
regime provided for under the Birds Directive in its initial version remains applic-
able to ornithological sites that have not yet been classified as SPAs; on the other
hand a more flexible regime implemented by the Habitats Directive applies both
to SPAs which have already been classified as well as to future SCAs.114

The impact of the stricter regime is far from negligible since it currently applies
to surface areas stretching into the tens of thousands of square kilometres. Whereas
2,403 SPAs covering a surface area of 162,450 square kilometres had been classi-
fied at the start of 1999 (covering some 7 per cent of the total surface areas of
the territory of the fifteen Member States), 46 per cent of sites identified as part of
the Natura 2000 network (including 1,082 Important Bird Areas) had still not
been classified.115 Considering the low percentage of sites classified as SPAs in par-
ticular countries (only four Member States had in 1999 classified more than three-
quarters of their IBAs), the application of the stricter regime should incentivize the
less active national authorities formally to classify their most suitable territories.
This conclusion flows from the principle that a State cannot draw benefit from the
non-observance of its Community obligations.

iit. The Entry into Force of the Preventive Regime for SPAs

Particular activities which are carried on in SPAs that significantly disturb the bird
populations or that destroy their habitats were only outlawed with the entry into

110 Basses-Corbiéres, para. 44. 111 jbid., para. 46. 112 ibid., para. 47.
113 See also Dutch Administrative Law Division of the Council of State, 20 June 2001 (2002) 154
Milieu & Recht (annotation Verschuuren), 13439. 114 Bggses-Corbieres, n. 31 above, para. 50.

115 Third Report of the European Commission on the application of the Birds Directive
COM(2002)146, 25 Mar. 2002.
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force of the Birds Directive, either on 16 April 1981 for the first nine Member
States, or on the date of accession for the other States which have subsequently
joined the Community.116

C. The Specific Prevention Regime Applicable to SCAs

i. Conservation of Habitats—A Result-Based Obligation

In accordance with the principle of prevention of Article 174(2) EC, the adoption
of a preventive regime including prohibitions (on building or the modification of
the contours of soil or vegetation) binds Member States insofar as they are obliged
to take ‘appropriate steps to avoid, in the special areas of conservation, the deterio-
ration of natural habitats and the habitats of species as well as disturbance of the
species for which the areas have been designated, in so far as such disturbance could
be significant in relation to the objectives of this Directive’.117

References to ‘avoid’ and ‘could be significant’ reinforce the anticipative nature
of this regime. It is more sensible to pre-empt potential damage than to repair
actual damage.

The EC] has on several occasions offered clarifications relating to the
implementation of Article 6 of the Habitats Directive,!18 in particular in
Commission v. France.'*? In this case, Advocate General Fennelly noted that, even if
States were not obliged to adopt a general provision establishing a specific
protection regime in the SCAs, 20 they would in any case have to adopt measures in
order to satisfy the conservation objectives set out in the Directive. Therefore the
provision is nothing less than a result-based obligation binding the Member States.

ii. The Entry into Force of the General Preventive Regime for SCAs

The obligation enshrined in Article 10 EC, according to which States must abstain
from any measures which could jeopardize the attainment of the objectives of the
Treaty, requires States to refrain from acting whilst the development of the list of
sites of Community importance is in progress.!2! It is evident from several
judgments handed down by the national courts that a national authority cannot
approve a project which would have the effect of destroying any site which a priori
satisfies the criteria of Annex III of the Habitats Directive, as this would be

116 Santoria Marshes, n. 31 above, paras. 49 and 56.

117 n. 3 above, Art. 6(2). Note that according to the ECJ, Art. 6(2) cannot be applicable
concomitantly with Art. 6(3), Waddenzee, n. 31 above, para. 38.

118 The following cases deal with the transposition of Article 6 of the Habitats Directive: Case
C-374/98, Commission v. France (Basses-Corbiéres), n. 31 above; Case C-324/01, Commission v.
Belgium [2002) ECR I-11197; Case C-75/01, Commission v. Luxembourg [2003] ECR 1-1585; Case
C-143/02, Commission v. Italy [2003] ECR 1-2877. '

119 Case C-256/98, Commission v. France [2000] ECR 1-2487.

120 para. 14 of the Opinion of Advocate General Fennelly in C-256/98, Commission v. France,
n. 119 above. 121 Managing Natura 2000 Sites, n. 101 above, paras. 1213,
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tantamount to impeding the diligent execution of Community law obligations by
the State. The obligation, in respect of sites likely to fall under the Natura 2000
network, to refrain from any harmful activity which would compromise the site’s
inclusion in this network applies up until the Commission’s adoption of the list of
sites of Community importance.!?2

Some ill-intentioned people might however be able to take advantage either of the
inevitable delay in the implementation of a definitive protection regime by national
authorities, or of the absence of classification pursuant to the adoption of the
Community list in order to eliminate the biotic, abiotic, or geographical
characteristics of a habitat which would have been selected by the Commission to
form part of the Natura 2000 network. In order to moderate the impact of the
announcement which the initiation of the definitive classification procedure under
the applicable national laws would have and in order to avoid sites pending
classification being ruined, Community law provides for two types of provisional
protection regime for prospective SCAs. On the one hand, sites included in the list of
sites of Community importance, established on the basis of national lists, are subject
to all intents and purposes to the protection regime operative after the definitive
classification of a habitat at the end of the classification procedure.!?3 On the other
hand, a provisional protection regime is established for the duration of the bilateral
negotiations between Commission and Member State for sites hosting a priority
natural habitat or species which Member States have not proposed for the Natura
2000 network.!24 In such cases, States cannot rely on the absence of classification in
order to avoid the constraints which are part and parcel of the protection of their sites.

In accordance with Article 10 EC, Member States must implement the protection
regime even before the list of sites of Community interest has been passed by the
Commission because the provisional protection must become enforceable against
third parties on the same day as the entry into force of the Commission decision.

iii. Species and Habitats Covered by the General Prevention Regime

Article 6(2) is framed in such terms as to appear to cover the deterioration of any
natural or species habitat inside the SCA, rather than simply the habitats for which
the site has been classified.’25> The EC] confirmed this interpretation in

122 For Germany see Bundesgewaltgericht, 19 May 1998; BVerwG. For Belgium see C.E., asb/
‘LErabliére et commune de Nassogne, no. 94.527 of 4 April 2001; C.E., asbl ‘LErabliere’ et autres,
no. 96.097 of 1 June 2001. For the Netherlands see the judgments of 11 July 2001, no. 200004042/1,
29 Jan. 1999, and 26 Oct. 1999. For Greece, see Council of State judgment no. 225/2000. This general
trend in the case law was however not followed by the Irish Supreme Court in Murphy v. Wicklow
County Councilv. Minister for Arts, Heritage, Gaeltocht and the Islands, 13 Dec. 1999.

123 n, 3 above, Art. 4(5). 124 ibid., Art. 5(4).

125 The text requires that States take measures to avoid the deterioration ‘of natural habitats and the
habitats of species as well as disturbance of the species for which the areas have been designated’. The
Spanish and Dutch versions of the Directive confirm that the phrase for which the areas have been
designated’ must refer back to the term ‘species’. The Commission’s commentary on Article 6(2) however
states that measures covered by Article 6(2) ‘only apply to the species and habitats for which the site was
classified’ (n. 74, p. 26). The Commission should therefore review its interpretation, which is mistaken,









242 Nicolas de Sadeleer

deterioration (irrespective of its effect), and sub-section 3, which provides for
impact studies of plans or projects ‘likely to have a significant effect’ on the site.132

vi. Direct Effect of Article 6(2)

Direct effect is the most efficient weapon for punishing delays in the implementation
of these obligations. It would appear that in Leybucht and Santosia Marshes
Article 4(4)(1) of the Birds Directive was deemed to be sufficiently clear and
unconditional to have direct effect in domestic law. This reasoning applies mutatis
mutandis to Article 6(2) of the Habitats Directive, the wording of which is nearly
identical. For several years, national courts have accepted the direct effect of Article
4(4) of the Birds Directive!33 and, more recently, Article 6(2) of the Habitats
Directive.134 Finally, in a particularly well-argued opinion in Waddenzee, Advocate
General Kokott confirmed this view.135 The ECJ did not rule on this issue in its
decision handed down on 7 September 2004.

D. Derogations from the General Conservation
Regime—Impact Studies

Under the influence of Article 4(4)(1) of the Birds Directive, the ECJ held, perhaps
in a somewhat overbearing manner, that the protection regime could be subject to
derogations if they were justified by fundamental interests, although these did not
include economic and recreational requirements.!36 Building on these rulings,
Community lawmakers provided expressly in the Habitats Directive for the possi-
bility of Member States derogating from the Article 6(2) prevention regime, dis-
cussed above in sub-section C.

In order to preserve classified habitats from development or other activities
likely to alter their ecological integrity, Article 6(3) of the Habitats Directive
provides for a sui generis prospective impact study of the environmental effects

132 It is probably the case thata plan or project /ikely to cause a deterioration (in the above sense) of
a habitat would fall under the category of plans or projects likely to have or having a significant effect
on the site. The impact of such a plan or project on the site would therefore have to be considered in
an appropriate assessment. Were this to confirm the risk of deterioration, then the plan or project
would have to be considered as harming the ‘integrity of the site’ (according to the Commission, the
concept of integrity appears to be understood as an ‘intact or complete state’ (n. 74, p. 36) ). The plan
or project would in this case, in the absence of any derogation, have to be rejected.

133 For Belgium see n. 109 above.

134 For the UK see Rv. Secretary of State for Trade and Industry ex p. Greenpeace, High Court (QB)
5 November 1999. For Belgium see C.E., 4 Apr. 2001, no. 94.527, ASBL L’Erabliére et crts. For the
Netherlands see Pres. Rb. Leeuwarden, 21 Oct. 1997 and 28 Apr. 1997; Rb. Leeuwarden 17 July
1998; Rechtbank Breda, 6 Nov. 2000 (2001) 3 Milieu & Recht, 6470, obs. J. Verschuuren. For
Germany see BVerwG, 19 May 1998. See the other cases mentioned by Verschuuren, n. 3 above, 313.

135 paras. 121-37. Cf. however the Opinion of Advocate General Fennelly in Case
C-256/98, Commission v. France [2000] ECR 1-2487, para. 16.

136 Leybucht, paras. 23 and 24; Opinion of Advocate General Van Gerven in Santosia Marshes,
n. 31 above, para. 46; Santofia Marshes, n. 31 above, paras. 19 and 50.
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national parks in the Amazonian rainforest. The absence of a political will, the lack
of financial resources, the predominance of traditional interests over ecological
interests, outdated systems of criminal law, the inability of environmental
associations in many Member States to bring court actions, and the ambiguity of
the applicable legal provisions are just a few of the factors undermining the
application of harmonized Community rules.

Finally, if the populations of such a wide variety of species continue to decline,
such a rarefaction will do more to favour an intensification of forestry and
agriculture than to promote the efficacy of the Community rules intended to
ensure the conservarion of wild species and their habitats.



