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biologial diversity, as such a wk would indubiably be 100 ambitious.luus Artick 
2(2) mat 'mca.lures uken pUmJanl 10 this Directive shall be designed to 
maintain or r=rorc, 1.1 favounble conserv.ltion natus . .. 5p«ia of wild fau/UI and 
flora of Community intercu', and nOt JJ species of wild fauna and ftora. lbe 
so-cilled '$pCCia of Community inlerest' m: specia whim, on the European lerrilory 
of Ihe Member Slates, are deemed to be endangered, vulnera.ble, ruc, or endcmic;.'" 

This means that ,he KOpe of applicuion of ,he Habitats DireaiVl: is r=triaed 
to the so-uIlcd species 'of Community intercst .... hich ue in need of wia prolot­
lion' USCt out in Anna IV, the adoption of which is decided by a qualified major­
ityvote of the Council ofMininers ading on a proposal of the Commission.'" In 
addition to invertebntta and plant species. vertebrates whi,h fall under this cate­
gory include threatened or vulnerable species of mammals, reptiles. amphibians, 
and fi5h.llOThis oontruu: with the position for the Birds DirecliVl: which applies 
to all Communiry avifauna. 

8 . Framework for Protca.ion and Exploitation 

i. Spuies Strict Prf1ftU;(Jn (Articln 12 and 13) 
Animal and plult spedes included in Annex IV (large c:arnivorcs, o:etaecaru, land 
lurtles) enjoy Strict prolection. 'u This framework extends, for anirnallpecics. to 
prohibitions on the apturt:. killin&> trade, or deliberate disturbance of these 
5pecics, as well a.s the prohibition on the deterioration of breeding ,ita or resting 
piaecs. IU 

Prohibited Ktivilics a40 include the k«pin&> lranspon. or pIe of specimens of 
these species taken from Ihe wild. 'U The picking. demuaion, and trade of plant 
species is also prohibited. m Provided that they have $landing. nature conserva· 
lion NCO, (;arI availlhemsclvc.s of these provisions in to f:at:as they h:aVl: dirttl 
effect.It' 

'" An. I(&l,n. llhbo::rfc:. '" An. 19,ilNci. 
I. to .0_ cientim, .. """,bu of opcciu ......, IlOl betn lndudecl in tI.iI; """"'"' and 

....... &/0Uf'" an: p*<tic»W1y IIndct. rtprc.nlC'd. Se.: !Of .-nple P. BoudwI, G. Falknct, M.B. 
Stddon, 'liIu olProc""ed Unci...d FrabW1.eJ MoII_ ill dot Iktll eo.."",.iooI ... d .he F""fOJ"'On 
Hobiu. .. Circai"", Ate They Rdenn. 10 Conaavatiol\1' (I m) 90 BM",""! 21 , 

'" Atu. 12.nd13,n. 114aboove. 
IQ An. 12(1). ibid.. Mcmbu Sta, .. an: ""prcaly proftibi. dUnlfbance d"'in& me 

miparion pcriocl C-Co 1S1OI. C-......... I" """"'rllOCol Eat·I. IS'S. 001 rn 1qIOf • .-d. 
In It. Att.13,ibid. 
I.. In o:on.ru, ... ilt. tilt ptollisioN oflht Con¥Ultion on thc Cot\WYa,ion of F ... Wildlife 

Md Narural H.bi,"u (Ban Con ... mionl ",hi<:b do """ h."" ditca dfcc. (lkrn (Swllxtl ... d). 19 
xp<. intO foe" I JIIfM: 1982). (C.£., )O OK. 1998,M An.t. ttq. nO 114,310), ,he 
Council of Stile of Frar>a lw the direct Jrm of A". 12 of .he ..... 0ircaM. 
ill p*"iaaIar die ptoteaiOIl of woIva (CE.. )0 OK. 1991, OwMte des 
Alpn-Ma.dtima .. Cen.", dq,u.cmcllu.! des;.w.a ""i""", ...... del Alpa.Mati.i ....... reil. no. 
188.159; 8 Nov. 2000 ... "''''''''' lit BrriI-Nr-R/Jf6' uq. no 2017Sl» . Src .he teporr ef P. Bine< 
(2000) 2 R.j,}i. 
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11. The Protection of the Habitats oJStrict/y Protected Species 
ill discussed above, provisions rel;'l,{eQ to the comervation of breeding or reuing 
sites deserve specific attention in as much as they can stop devdopment projects. 

It is impona.m to suess in this context that the Habitats Directive requi res 
Member States to $et up a 'system of strict protection' of the species listed in 
Annex IV A, prohibiting, in addition to particular activities (capture. killing, 
ddiber.l.tc disturbance), 'the deterioradon or destruction of brcrding sites or 
resting places'.1 16 In COntrast to the classification mechmism of species habitats 
provided for under Article 6(2)-{4) of the Direc;tive creating the Natura 2000 
network, this is an 'iluromatic' protection mechanism for the sp<:cies habitat (or 
more precisely a part of it, namely breeding and resting sites) which applies over 
the entin: geographical extent of the Direcrive.1z7 

A recent judgment clarified the imporlance of this provision for fo r the conser­
V'.!tion of endangered s~cies . \2$ After having nOted that the Bay of Laganas in 
Gr= 'i~ a vital breeding region' for a marine turtle species, the ECJ went on to 

find that the area W2S a 'breeding site' thus requiring protection under Article 
12(1)(d) of the Direa:ive.mThe ECJ held that the Member State had to take 'all 
the requisite specific measures to prevent the deliberate disturborncc of the sea tunic 
CaTYtta camUl during iu breeding ~riod and the deterioration or destruction of 
its breedingsiles' .11'1 finding against Gm:ce, the ECJ based its rl-asoning principally 
on the report of th~ Gre~k Council of Slate, :mesling 10 the inefficiency of the 
protection regime for the BayofLaganas. In addition, thc ECJ wcnt into the merits 
of a range of contested activities, finding the presence of boats in the vicinity of 
beaches and of mo~ds on beaches where turtles come to lay their eggs constitute a 
'disturbance' within the meaning of Article 12 of the Dim:tive. T he EC] estab­
lished the 'deliberate' nature of the disturbances in displ.lle by pointing to a hilure 
to respe<:t the Directive's prohibitions. Finally, the maintenance of illegal construc­
tions, 'on a breeding beach ... is liable to lead to the deteriontion or destruction of 
the bll:l:ding site within the meaning of Article 12(1)(d) of the Directive'.uo 

In the light of the result-based obligation placed on Member StateS-namely 
to avoid the destruction of breeding and resting sites and disturuanccs to 

'" An. 12(1)(.)_(d), n. 1 14 ah<w~. Th. £C] hold .he view ,ha, the aimin.1 offence provided ro< 
by United Kingdom dome:l,ie l>.w, which punishes actS coruiuing in lbmaging or destroying a lile, is 
a micl liability offence no. in any ... y requiring .he damage or destruction 10 be ddiber;ue or inten­
tion:oJ. Ca.c C-6I04, umm;";"n v. Uni,ed Kingdom 12005J £CR 1-9017 ,pM>' n. 

'" 11. .. m~n"m .. not provided fOr under the Bi,ds Di •.• which only oonl.iru one prohibition 
on the delihe"lIe de:ltruction of causing of damage 10 bird nes" (An 5(b)), OI,d does not cmer Ih~i • 
.-cs.ing. (=lin" or breeding.iles, n. 15 above. 

,,. ea." C103100 Ummu,Um v. Grtr~ 12002J £eR 1-1147 .•. g. A. Garci>-Ur-eta, 'Notu,e 
Conservation' (2004) 4 Yr,,~"""Jt oiEurtJprll1l &lIinmmmrlli Lnu, 42 1 - 3. Sce:Wo the action brouglu 
by the EC Cornmi$$ion api .... C,=e Case C518/04, Q,''''niu;''~ .. Cre", 120061 ECR 1-42 due 
10 the liCk of OIl effective system of proteetion of. viper .pccios I"led WIde. Annex IV (Vip .... 
Khwei.ur). 

11' Case C103/00 umm;";M ~ Cre«r, n. 128 above, pan. 27. ". Ibid., pan. 38. 
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species-the 'system of mkt protection' of species provided for under Article 
12(1 )(b) and (d) thU5 mirrors the Article 6(2) protection regime of habitau and 
species pre5Cnl in N~lura 2000 litcs, since it mU5t be ad..puhle to the rcquire­
menu of the IpeciCl ('.(lvcrcd by it. 

lt mould be noted that according to Article 12(1)(b) and (d) of the Directive, 
specics lined both in "'nna JI (species requiring the creation of a special areas of 
conservation (SAQ) and in AnncJ[ IV (species requiring miC( protection) thus 
enjoy throughout the territory of the European Community a protection nearly 
equivalent to that applicable within Natura 2000 sites under Ankle G(2) of the 
$lime Directive. This means that Member Slates must ensure fot instance that 
cel:loca.nl included in Annex IV :lore nOI deliberately dilturbed nOI only in the 
SACs crealed for that species, but also in all sites frequented by il outwith these: 
SACsIJ' or that forestry acr.ivitio:s in Finland do not impinge upon breeding or 
rcsting habitau of the flying squirrel. ' n 

iii. TIw Protection o!Spuia lhr Taking of which is Liktfy 
IQ be Regulaud (Art~1a J'( ana J 5) 

For the less endangered animal and plant species liSted in Annex V (marten, 
genet, ibex, dumois), the Directive provides for a l)'$Iem of m:lonagcd takings 
which is lugely dependent on the good will of Member Stales: ' If. .. Member 
St:lotes deem it nccessa.ry they shall take measures 10 ensure th:lI the taking in the 
wild of specimens of species of wild f.IlUl.1. and flora lined in Anna V as well as 
thei r exploitation is compatible with their being maifilained It a favourable con­
lCTVation U:Iotu,." H In other words, thescspecies can be aploitcd so longas their 
conservation status does OOt suffer from their taking. The Directive nonetheless 
provides for the fulfilment of particular criteria where these: species arc exploited. 
Some measures (including qUOta systems and hunting rules) ue lined in a non­
exhaustivc manner;'" other measures an: binding on Member Statc.t which must 
prohibit 'the use of all indiscriminate means capable of causing local dinppeu­
ancc of, or lCrious disturbance ro, populations of tal Specic.t'.IJS The ECj look 
the vicw that this provision la)'l down a general prohibition 'designed 10 prohibit 
the use of all indiscriminate means of capture or killing of the species of wild 
fauna concerned'.I.M 

' " Hi'" Coun, ~ New. I"', n.- Q->o. Surt,." "SUI1~ for Truufli [,",tu",. Ex Pllm 
G1N"r,"(t. The Eq howevct found, on the f:acu, ,hat lfI .. c had not been '. ddibC',.,c dinut. 
ban", by oil c::<!~~tion oompani., wil.bin the manine of Att. Il{I)(b) of thc Habilau 
Dim;livc, 11. 16 • 

In The. ECCommisAon _ "ended wil.b dam p<ojccuin Pottupl '-.i"f ~ imp¥'! on the: 
lbuilll lynx (lJ"- ,.,cM). c.e- A. Guc/a·Um., '!'la1\ae CollfftVltion (200)) 5 Y, .. h,i IIf 
&",/,,,,,,&,,;,,,,,,,....uIL->,3?I- l. · u. An. 14(1).n.1I4obavc. 

" . An. 14(2), ibid. In An.. I', ,bid. I .... Ca$c C-6104 Cnr."''''Y. u"i'N Ki .. :J. ... [2005] ECR 1·9011, JW>.. 94. 
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IV. Dl!TOgahons (Article 16) 

Vuious derogations have been incorporated into the prou:ctory framework for 
animal and plant specit.f.\l1 Inspired by Artidc 9 of the: Birds Directive, deroga­
tions must not only be: interprtcd rcstrictively,'" but must also satisfy various 
subst""lIive requirements. 

In ,he first pb.ce, daogaoollS must be limited to cases in which there art no other 
s:atistaaory wlutions. In proceedin&, against the UK, the European Commission 
charged the British government with having breached the obligation 10 verify the 
c:xlstence of ;osaciSfaCIOry solution prior to the granting of adcrogation relating to the 
development of urbm areas in sites hosting the grtat crested newt (Triturns crlstatw). 
Specifically, w..c Commission ohjected to the granting of the building permit befall: 
me lodging of a tujUCSl for derogation, which had the effect of pn:venting uu::wmpc­
tcm authoritictwith a fair accompli, since no othc:r alternative could then be consid­
ered. The ECl dilmissed me action on tile: grounds that the Commission had. not 
esublishc:d that me ~dminisU'~rivc: practice in dispute: had. undc:nninc:d me:.stria pro­
tection regime: for the:~njmaJ species listoo in Anna IV A of the: Directive. U~ 

Secondly, the exemptions can only be granted when the-pe:nnined takings do not 
cOmpromise me stability of the species population concerned. Finally, they mun Dc: 
justified under ~t least one of me five grounds listed exhaustively in the Directive (S« 
also the grounds for derogacion provided for by Article 9 of the Bern Convention); 

a) in the interest of protecting wild Faun~ and flora and IXlnse.rving n~rural 
habital$; 

b) ro prevent serious damage, in particut~r to crops, livestock, forests, fisheries 
and water and other types of property; 

c) in me interesl$ of public health and public safety, or ror ome:r imperaTive reasons 
of overriding public interest, including those of a social or economic narure and 
beneficial consequrncc:s of prilTUlj' impon~ce for me environment; 

d) for the purpose: of rescan:h and cduarion, of repopularingand re-introducing 
these species, and for me breeding operations necessary for these purposes, 
including the artificial prop~gation of planl$; 

e) to allow, under Strictly supervised IXlnditioru, on a selective basis and to a 
limited atent, the taking or keeping of cc:nain specimens of the species listed in 
Annex IV in limited numbers specified by thecompetenr national authorities . 

.., AJ a .esult of !hit, ..... ;",u. rwio .... 1 rulc::a proYidin, for ,~(r.aI ."d (>(l'fTl.lMnt Ikroprions 
fmm.he provisk>nl of d ... Dir=ivc anno. in."y wayf..u under An. 14 or the Directive. Simila.dy, 
An. 2 of the H>bitau DU. does not oorutltut(. r ...... 'tanding dr:rog:o.tion from the tcnenol pmtcaion 
regime; by COnt.ast, iu nltitl~;, ;'10 ddln~ the ~nmJ ori(nmion of the Directi~ by providing a 
conctptu:\J foundation for i" V;\';OlU prov;$ion$. The EC)" jur;'p",denct on th( $ame type of ptOV;_ 
,ion in lh( Birch Di. Qln, by malogy, provide UJc:ful l;Uid..ncc on the imctl'f<'lation of this provi.ion. 

UI Ca.c C6I04, (Ammwio" .. U~iuJ /G~xdDm [200S1 OCR [-9017, p=.. 111. 
U' C- C4J.4/01 C.rtlmiuio" " UniuJ KJ"tUm (2003) ECR [-13239, para. 22. 
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h should be.ucssed that the KOpe of kVeru of those reason. is mueh wider thUl 
the scope of similar grounds for aemption listed under Article 9 of the Birds 
Direuivc. For instance, 'impcntive reasons of overriding public interest' as wdl as 
the protection of'other types of property' have been uided by the fTJmen of the 
Habitats Directive. A1 a resulr, projects jmtified by 'imperative reasons of overrid­
ing public interest' tQuld be allowed in spire of their detrimental elTecu on resting 
Uld breedinglilcs. 

lUll as under the Birds Dircaive, every two yar. Member States mult send the: 
Europan Commission a report on their dcroS?tions. t40 

~ Information and lW~a"h (Articks J 2(4), 17. and 18) 

Our slockof accumulated knowledge relating to fauna Uld Rora is sriU largdydue 
10 the worlt of amaleur naturalists, and in some Member States informuion on 
the StatUi of ~pecies or habitats in need of protection remains fragmen tary and 
incomplete. It is thUl implicit in the implemenulion of thiJ Directive, which is 
very scientific in nalurc, that the Commission Uld Member Statc:5 should pro­
mote scientific research in this area. The Habiuu Diroctive also puts in place a 
$)'~tem fOI the reciprocal exchUlge of information between the Commission and 
Member StaICS. Besides this, a system to monitor the incidental capture and 
ltiUing of proteaed species mlUt be cstablished. HI 

vi. Minimum Harmoni%llrioll 

The possibility of uiopring morcnringcnt mCUUles regub.ting the impon orcxpon 
of dead or live sptcimens from AnIlQ.: rv; leading to asituation in which their corn· 
mercial exploitation would be illegal in OIU: Member State but permitted in another, 
mUSt becvaluatcd in the: light of the principle offru movement of goods. 

IV. The Complementary Role of the Environmental Liability 
Directive as regard! Damage Caused to Protected 

Species and Habitats 

A. Ecological Damage 

Alter fifteen)'CV' of delays and setbacb during which a dl'2h dircct.ivc on civil 
responsibility for damage awed by waste, a g.n:cn paper, ar'ld also a white papc:ron 
environmental lOpOnsibility wt:re Id~-the EP Uld Council of Minilten on 
21 April 2004 managed to adopt the Environmenulllability Directivc.l ·qbis 

,. An. 16(ll-O),n. Il •• '-'e, 
'" An. 12(4), !bid. Cue C751OI, c.", .... "'" ... ~ {20031 ECII. 1. lsaS, no< ya 

rq>Qrt...!., pan.. 6S: CUCC6IOf. C-"',-.,. ... ". u..i:tJ /(j",u...{lOO~1 F.cR !.9Q17. jM ..... 86-9. 
IU N. 3.bow.. For a fim CGlM'Itnwy on thb: Oir«l~ .... ~s- P. Strithm. 'La diruti ... 20041)5 

IIU la .coponNbii;.lenvifllflfKmCfltalc en er qui __ 10 prbenl;"" CC la rfpanlion cM. do~ 
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Directive encompasses both civil and administrative: law, containing concepts par­
ticular to both fields. 

Although it has already been ~ubject to numerous commentaries in this 
~arbook, the authors have in the p:ut only rardy tcasoo out the full implk:niom 
of the provisions of this Directive fOf nature conserv:uion, '43 This third section 
will be restricted to a description of [he benefits of Ihis new framework 10 nature 
conservauon. 

The Environmental Liability Directive is founded on a presumption of respon­
sibility on the part of the operator, if not of the state authorities, a.nd focuses 011 

the causal origin of the damage (high-risk activi ties, classified installations, trans­
POrt of dangerous substances) as well as on the actual nature of the =logical 
damage (damage to species and protected areas, damage to waters and soils). It is 
furthermore important to dr.l.w a dininction krween ecologial d:unage and 
activities likely to cause such damage. 

On the: bOl..Sis of the: presumption that they represent a d~nger to hiodiversity, 
wate:rs or soils, a range: of aClivicies (the: majority uf which are: already subje:n to 

Community regulation) are: listed in Annex m of the Directive. Thc following 
activities m~y k cited OI..S examples: 

accidentlllly diSOlrded genetically modified organisms (points 10 ami 11); 

pollutants transmitted by atmospheric emissions by classified installations 
(point I); 

th" rc:lcOl..S" of phytoparmaceutical substances or biocides (point 7); 

WOI..Ste management operations (point 2). 

The Directive also provides for both preventive and remedial action for damage 
caused 10 the environmc:nt itself, without however requiring that private law 
interests thereby be prejudiced. 

Environmental damage develops in a similar way to Russian matrioska dolls. 
Nonetheless, the drartcrs of the Directive thought fit to specify that damage was 
envisioned as 'a measurable adverse change in a natural resource or measurable 
impairment of a natural resource service which may occur di rcctlyor indireccly'.lu 
Both direct and indirectly caused damages is therefore covered. I'~ 

environnemcntaw:. Un droil de complomis pour une responsabilit~ nouvellc' (2004) Amlnagmlmt­
E" ... i"'"" .... "", 109-27 iN. d. Sadekcl, 'La directiY(: 200413~ Sur b "'pon .. bilil~ Mvironnem"". 
we: avancu ou ,ecul pour le droit de I'envitonnement dei Em. membrtS~' in B, Dubu~n ~nd 
G. V;ncy (M$.), Ln mpD"",bi{ilhm",,,mnnnmUlfn (Bnmds &: Paris: Bruybn', LG.D.J., 2(05). 

I .. L Bergkamp, 'The Proposed Environmental Liabili ty DireaiY(:' [2002] &"'1-" £,,"''''''mnll 
L.w &vu.." 327-41; G. Bc:tkm .nd H.P. Br.m., 'The Furore Roleof CivilJ..i>bility for Environmental 
Damage in the EU' (2002) 2 y,.lIrbook DjEurrJp"''' E"vi"'''mnll41 L.w, 183-22. p, Wennetls, 'I'(:rmit 
Defences in Environmental Liability Rq;im~ublidiU"S Environmental Damage in the RC? 
(2005}4 YtllrbtJolt ojEur/!~a" &virMmtrrtaf lAw, 149-81. I •• Art 2(2), n. 3 ~bove. 

I<j F"urth ~iralto the preamble, n. 3 .hove. 
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Damage is characterized by either the adver~ change TO a 'natural rerource' or 
the impairment of a '~ervicc:'. Whilst 'resources' refers exclusively to 'protected 
speciCol' and na tural habitatS, waters md Imd',l46 the term 'scrvica' embraCC3 a.I1 
runctions guaranteed by the speda and protected natura.! habitats, including 
waters wd soils, ror rhe benefit of mother natura.! or publk rerource. The diffi· 
why ,ternS from the fact thn the Directivc does not covcr economic damage, 
although both marine and land ecosystemS (proteCted habitatS and soils) offer 
coruiderable economic and social advantages, which are not panicularly e;uy to 
quantify. This would be the = , for eumple, for '~rviccs' provided by an estuary 
(salts, aguaculture, fi shing. hunting, recreational activities) L47 or by a forClit (lum­
ber production, huming. prevention of erosion, recreational activities). Moreover, 
it is important to add that ecosystems a.Iso provide non-quantifiable advmtages 
from an economic point of view (landscaping in forestS, and me F.tct ror illlitancc 
that an estuary is l breeding or fttding site for various .... -ild $pedes). 

The icing on the cake is EC law'. U5C of the technique of rcferentiallcgislation 
for determining more specifically what is meant by damage to watel'$, species, and 
nlturli hlbitau. Accordingly, various cl\egories of damages must be determined 
with reference 10 the relevant provisions of other applicable legal frameworks. 
whether under nationall~' or Community Ia.W.I~' 

It is important to tieeruin Clrerully the fulfilment of these criteria in order to 
determine whether damage hu been Clu~. 

B. Damage Caused to Natural Habitats and Protected Speciu 

i. Gm~ral Oburvatiom 
AW:lIe of the rarity of wild species and the decline in natural spaces, the dranen or 
the Environmentli Liability Directive emphtiize the growing risQ thtc;ltening 
Liodivef$ity over the pUt kw decades. Moreover, this situation is expected to 
worsen if no new protective regimes .. re enlcted.1'o 

Although entire strata ofbiodivcrsity suffer from the interui6caUon of the mC:lnS 
of produetion, the increase in transport routeS, and the sprawl of urbanization, the 
Directive's drafters have Opted for a limitation of the protective and remedial frame­
works to habitats md protected species lione. Environmentli liability therefore only 
extends to a limited number of species and natun.! or semi-natural nw. 

In addi tion, the definition of damage ClUSed [ospecies and habitats depends on 
a range of conceptS (including. ror cx:unple, con~lv.1.cion status and population 
subility) and ttthnigues (inclusion of an endangered species in a $pecific lis,) 
derived both from the Birds and Habitau Directives. 

, .. Art. 2{12l. ibid, 
,,, O. McLlUky and M. EUiol, TMEsIIUl,,'~t w'1S1tm (O.ford, OUP. 2(04). 
1<. Arl. 2(3)(c). n. 3 above, ... An. 2(3)(0.), ibid. 
". Fim m:iw to d", p .... mbk., ibid. 
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A kcydistinction illO be drawn between damagecau.scd 10 natural habit:1.t$ and 
that caused 10 their specie.. 

ii, Dam4gt uu,yd to Prottcka Natural HabitAts 
For the finl category of damage. five different categories of hahil1U.s are to be 
di~lingui~hed: 

I. habit;J.tsof pmicubr $pCCicsof wild biHk mClC indude the habitats of rare, 
endan~rM orvulncrable lpecies listed in Anna I of the: Birds Dictaive, or 
a1tcrn:.uivdy thole of migr.ltory speciesl" irrespeaiw of whether they have 
b«n classified as SPAs by Member SUlCI; 

u. habiuu orrauna or Rora species. '" other Uan birds, falling under Anno: 
11 of the Habitats Directive:, irreip<:Cthoe of whether they have: been cla5$i­
fied:u SACs under this Directive; 

m. natural hahiUoU [i$led in Annex I of the Habitats Directive,m itrcspecti~ 
of whether they h:J.vc been classified as SACs under Ihis Directivc; 

IV, breeding lites and resting areas of r:ue species listed in Annex IV of the 
Habitats Dirmivc. which may nOI fall within a. da.uificatory framework 
Uld hence may be located ouN'ith Natura 2000 a.reas;IH 

v. hahiuu da.nified by Member States for equivalent pUrpose$ (including 
nature: reserves, nadonal parks, forest reserves, protected biotopcs). 

Some national governments comida that damage to biodivenity is limited to dam­
age caused to habiuts which have been clusificd as SPAs (Birds Directive), or as 
SACs (Habitats Directive). Ouuide these areas, fO the argument runs, lhe Direaivc 
il not applicable. This interpretation il mi.sakw. A lire:r.aI interprca.tion of Art icle 
6(3) of the: Environmcmal Liability Directive clc:uly indicates that the: DirtttMi:'r 
scope of appuClltion is not limited to damage awed within the twO Clltegorics of 
areas making up the N;atura 2000 network (SPAs, SAC,). This means that Ulydarn­
age caused to sites hosting a sufficiently imporWlt number of spccimel1ll of a $pccies 
protected under;m Annex either of the Birds or Habitats Dirtct.ives falls within the. 
ambit of the EnvironmenulLiability Directive, provKkd the damage has a negative 
impact on the conservation st:uus of the protected spccia. '" 

UI Mcmb.. SU ..... e obIipI.....kr An. ~ of the Bird. OiL 10 dco;IfI"'~ as 5pfciaJ Prouerion 
AI~ ·tlK moll ""'I:abIc IHritorielm numb.I and aze' for me CON<:n"Stion of the lopfCies Iislfd In 
An""" I. Sa: de Srd L I. n. 1 .00..:. ... Sa:.bov<:, M<:tiOtI 11 . 

,t) An. " of ,h.. H.bitau Dir. obIica Manbcr Sa,es 10 dc:Upt~ Spew! Aruo of~. 
Sa: de S"! le ,"- 1 abcm. ". So. at-e.lCClion 11, B, ii. 

," C. Piron", 'La ~ 2C1\M/3S!CE du 21 "";1 :lOO<' _la raponubilil~ .... .;ron~lole: 
,mm;,,! COl1\lMf\tarieI', and N. d. Saddo!:,. 'la directive 2OO<I13"C! rdati..., ~ la ,esponsabi!i.~ 
cnv;'onncmrn,oI. : avande 0<> ,tcuI pour le d • .,;. <le J'COIv'fOflIWI'I:nt da Eoau mombra!' in 
Du.l>W.on and Vinq (ods.), LA ... ,-..'iJirA ........... ...-u""' n. 142 .......... 
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By way of illustration, the pollution by an oil leakage of a river hosting a sub· 
stantial population of Olle('$ (Lurraluml), a spccieslisled under Annex 1I of the 
Habitats Directive, is likely to fall within the scope of the Environmemal Liability 
Dim;ti~, no matter whether that river has been designated as an SAC. 

Since the efficacy of the Directive is not dependent on administrative structures 
requiring highly specific land management decisions (consisting in the cla.ssifica· 
tion, in line with scientific criteria, of part of the territory for naNre conservation 
purposes), the sco~ of its application-as regards damage caused to natural habi­
tats protected :u Community level-appears to be extremely broad. On the con­
(racy, damage caused to natural habitats prOteCted at the national level must be 
dealt with nther differently. The habitats concerned muu be determined in accord­
ance with the protection Jaws pa.s~ by nauonal parliaments, 

A further difficulty is worthy of note. The dividing line between damage caused 
to lakeside or coastal habitats and damage 10 waters is diffi.:;:ult to draw. Damage 
caused to aquatic resources may be regarded either as damage to a habitat under 
Article 2(1)(a), or alternatively a.\ damage to waters under Article 2(l)(b). Tn faCI, 
the respective fields of application ovt:rlap: on the one hand, the Habitats Direaive 
r~uires Member States to protect a range of coa.\ral and lakeside habitats listed in 
Annex 111'& whilst, on the other hand, Article 3 of Directive 2000f60fEC estab­
lishing a Framework for Community Action in the Field of Water Policy (Water 
Framework Dirc<:tive)'~7 require:!, from 2015, Member States to avoid a deteriora_ 
tion of their water and attain a good quality leveL Within this COnte:ct, more $t rin­
gent measures witl be taken in order to protect ecologically sensitive areas which 
mUSt be identified by national authorities in a protected area register,l SI 

Is all damage caused to natural areas hosting protected habitalS subject to preven­
tive and remedial regulations? Community lawmakers have exercised restraint on this 
issue, providing mat me o~ntor'$ respoosibility should only be activat.ed following 
the passing of a qualitative threshold: the damage must 'have a serious dT~ on the 
constitution or maintenance of a favourable corucrvation status of the habitats. 

The concept of conservation status i$ dd'n.:d in Ankle 2(4), which mirrors the 
definition of conserv:Hion statuS contained in the Habitats Directive in Article I (e). 

,,. D<Vn;ll;C cauK'i 10 w: .. er (An. 2(1)(b» may:o4<> alend '0 • p.o.ead habi .... , thtu fo.llint 
uru.kr th~ regime for ~ c:aL.LSCd to natuto.l babi"", .. (An. 2(I)(a».loa;otdintIY, Anna 111 of lhe 
Habi.a" Dir. coY ... $CV<O ... r f.$o."""OI bahi .... wt.id> CO<LOCquendy tnjor i .. p""ea.ion "'t;ime (fol 
c:umpk, oliSOlropbic waters wi,b f ..... min=4 of the ""ndy Adan.i, pl.i", with unpbibiou.l ~t'.· 
,iOn, belonging l<! the lobelia, Lino.dia~. l<Oettlo<de ... oIig().m(S()[.ophic wa, .... with benthic vege­
, •• ion of eh .... , or abo mNi{cmLne;in .eml" ..... C sea.<). "7 12000) OJ U27I I. 

,,. F ... mcwork Di., 2OOO/GOIEC embJi,bing" Fnmcworltfor ColTUtlunil)' Action in the Fidd of 
W:uc. Policy (W.{er F.:omework Dir.) (2000) OJ L32711 provides ,b., areas rcquirinS '.pc:cial pro,ce_ 
'ion under opccific Community legislation fo. ,bc pro,,,,,,ion of ilici •• u.fuc wa.et ... d groundwa",. or 
ro. Ihe co,,"fYlt.;on ofh.biLllu ... d .pcci .. directly depending On wa",~ mUl' be identified, for CVety 
hyd,~ical diwi(;t,.r>d included in • n>lional rcgis<er (An. 6(1». For .h ... proleaN lruo, Mcmbe. 
Su'cs mlLlt guaran.o:: compliance with III of ia provUions and objcaivcs no la ... than fifi",," run 
afte, {be entry ;010 fo<ccof the Directive, unkss the a>nrrary has been provided for in Community leg_ 
>sJ.a,;on on the basis of which diff .. ",,, p""ecwllrus lu"" been .... ablw..d (A .... 4( l)(ell_ 



  

72 Nicolas de Sade/m 

The conservation StiLtUS of a natural habitat is ddined as 'me sum of lhe influences 
acting on a natu",l habiCl\ and its typicol ~pe<:i c:s that may affect itS long-term 
natural distribution, structure and functions as well as the long-term survival ofits 
typical species within the territory referred to in Article 2'. The conservation status 
will be 'favourn.ble' when the foUowing criteria arc sads/led: 

itf naturalrallg<: and areas it covers within that range arc slable or incr~ing, and 
the specific SHuelure and functions which are ne=ary for ;[5 long-term mainte­
nance exist and are likely 10 continue to aisl for the fOfC$ceal>le future, and 
the conscrv:ltion mrus ants typical species is favoul1Ible as defined in (i) . 

Moreover, Annex I of the Environmenul Liability Directive provides that 'the sig­
nificance of any damage that has adverse effects on reaching or maintiining the 
favourable conscrvation Status of habitats or species has to be assessed by reference 
to the conservaTion STatuS at the time of The dam3ge, the services provided by the 
amenities they produce and their capaci ty for natural regeneration'. 

The concept ofcon~ervation ~t3rus m~kes it po~~ible 10 determine, by means of 
scientific data, the appropriate means to be implemented in order 10 gU3rantu the 
ma;nlen,mce of the habit~t. Therefor~, in <)rd~r \0 establish when the conservation 
St~tuS h3s became less favourable, iT is neceslmy to demonstrate th3t th~ damage 
has caused a reduction in the natural area of distribution of the habit3r, that the 
conservation Sliltus of the species h3i became less favourahle (reduction in popula­
tion), and thac particular essential functioll$ have d isappeared . It is not 3lways eOlSY 
to bring proof in suppon of this . 

There is a question as to the relevance of the threshold imposed by Community 
law. h should be noted that the concept of conservation status has been intro­
duced only r«ently both in international lawl'~ and Community law. L60 This 
concept is placed in the comcxt of an eco~temic apptoach which must be imple­
memed in order to maintain the quality of habitats or their species on a long-term 
basis. Alt};lough this concept can provide a Strong basis for the esublishment of 
managem'em plans for nature reserves or national parks, this by no means indi. 
cates that it is relcv:an t as a threshold for the intervention of public authorities. In 
faCI, danlage caused by industrial activity may well he the cause of considerable 
harm (such as the large-scale poisoning of fish) without, however, undermining 
the conservation status of the habitat or species. Indeed, most damage caused by 
economic activi ties, such as industries, has a relatively limited sparial impact (pol­
lution of watercourses or aquifers), whilst when natural habiuts suffer deteriora­
tion this is generally due to a range of factors (urbaniz.ation, intensification of 
farming and forestry, soaring tourism, hunting pressures). As a result, a massive 

, .. Convention on the Conservation of Migt ... o,.,. S~ of Wild Animals (&nn, 23 June 
1979, which came into force on 1 Nov. 1983), publishedo" the Imuru:tat: http://www.cnu.inu. 

"" The concept of 'follOurdk "'''strUllIiim' W1'I in,rodu«d fur cm fim rime in 1992 in the 
Habi,alf Dir. 
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pollution of a lake could fall outside the ambit of the Din::ctive on the groulld that 
the conservation status of the species suffering from the pollution is Ilot jeopardiud. 

There is also another considerable difficulty. Most habitats and species listed in 
the Annexes of the H iliiats and Birds DireGtives arc proteGted 011 account of their 
conservation StatU5, which i~ deemed to be unfavourable. There are, however, fears 
that the implementation of the Natura 2000 network will not be able to halt the 
deterioration, as rhe f<lctors negatively impinging upon their eon~ervalion status 
are heterogeneous and difficult to comb<lt. So, even though it is right to determine 
whether rhe conditions for intervention have been met, it may well be: the case 
lbt the polluted habitat's conservation St<ltUS is iliady unfnourable. In other 
words, the dam;q;c will only increase the pressure on the protected habi t<ll. 

Finally, one might:uk whether it is necessary to analyse the conservation sratus 
on a local, regional, national or biogeographical level (Alpine, Boreal, Atlantic, 
Continental, and Mediterranean), or alternatively on a Community-wide ha..i~. 
In spite of the d ecisive role of the spatial dimension~the conservation StatuS can 
in fact Vllry signific;mtly <lcoording to spatial critetia determined by experts­
Annex 1 of the D irective does not th row any light on this question. 161 

iii. Damagt Cauud UI ProUtttd Sptcits 
It should be nored at the outset that only a ce:rtain number of ~pccies an:: pro­
t~'(ted, under either the Habitats or Bird5 Directives. 

A5 far:u winged creatures arc oonce:rned, the scope of the liability regime iI; nu­
rower than the consel'V'lltion n::gime. Indeed, whereas Wlder the Birds Directive all 
species;ue protected, only vulnerable, endangered or endemic specics (included in 
Annex n along with migratory species f:a.ll within the ambit of me Environmental 
Liability Directive. Species which do nOt migrate or which <In:: not included in 
Annex T cannot then::fore benefit from the prevention and renlcdial frameworks, 
unless the Member State decides oth~rwi~e . tU 

As regards species covered by the Habitats Directive, these arc so-called species 
of 'Communiry interest', that is to say, species which ;ue, as indicated above, 
end<lngered, vulnerable, or endemie.'6l 

Having said this, according to Article 176 fe, Member States may decide to 
broaden me nOlion of damage caused to protected species by including in il Ihose 
species not lined in the Annexes of either the Birds or Habitats Directives. A vuiety 
of reasons can justify such a choice:. h is first of all possible !hI the Community lim 
might nOt be in line with the scientific consensus. Alternatively, a specics coruidercd 
10 be endangered at a nationallevd may stiU be' widespread in other paru of Ihe 

,~, In ,d •• ion 10 .he crileria laid down in An. 2(1)(a), Ann"" I ';1<1 'Ihe rok of th( pu,ie>,thr indj. 

vidlUir or of 1he dam.ged >.reo in ..d.tion to the species Or to the habim conmvation. lhe ,. ,ily of' lhe ' 
.pccia or habita' ( ...... ....,j at local, regional and hil:her lewl including al Community kvd)' , without 
howev.,spccifying the ""ten! of ,h. rd~ult spatial..,,,,,. The f1ex,ble l':cog"'phic:al'pplianion of thil 
ddini , ion .',engU.ClII administrative autho,itiei martin of app=iation. 

,~ All. 2(3)(c), n. 3 above. If) All. I(g), ibid. 
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terriTOry of the Ee, and this may jusdfy it being subject to an eniunced level of pro­
tection within the terriTOry of the Member Stare. 

The field of application ratwne kid of this framework is exrn:mely broad , ~s a 
large number of protected species, such as Cttaceans (whales and dolphins) and 
marine birds (akids, larids) arc present in the Exclusive Eco nomic Zones ofrhe 
Member States. It should therefore be noted that the scope of appliC3lion of the 
Habitats ;md Birds Directives is' much broader thall that of the Water Framework 
Directive which, pursuant to Article 1 (1), is n:striucd to the COa/ita! waters. 

Once again, according to Anicle 2(1)( ... ) of the Environmental Liability Directive, 
preventive and remedial frameworks an only be invoked when the damage caused 
to the protected. speci .... ~ has a serioU5 impact on the comtitutioll or maintenance of 
ir3 favourab le c.onserva~ion status, and rhe importance of rh" dTccts of such damage 
is evaluated wi th reference [0 [he initial status. The criteria for determining the 
favourable conselW.tion status of a species have been outlined above. 

Moreover, the three criteria of Article 2{I){a) of the Directive--which arc iden­
tiat! to criteria contained in Artide 1 (i) of the Habitars Directive-are comple­
mented by the parameters (population's capaciry for prop ... g-tion), set out in 
Annex I of the Environmental Liability Dire<:tive. 

As has been emphasi-tcJ above, the concept of const[V1ltion starus, even though 
d efined with reference to the scienti fic criteria set out in Article 2(4) of the 
Directive, is a concept whose merits have yet to be put to the test, It is not certain 
that this concept will prove to be rdevant for the setting-up of administrative 
policing regimes of a preventive or remed ial narure. 

C. Limitation of Rcspo nsibility for Damage Caused to Natural 
Habitats and Protected Species 

Several exceptions, both explicit and implied, are provided fo r. 
First of all, damage caused by activitiC!i expressly authorized by public aumori­

tie~ in [erms of Artide 6(2)-(3) of the Habitats D irective or as a result of permit­
ted hunting activities {Anide 9 of the Birds Directive and Anide 16 of the 
j'iabirats D irective)'6. are expressly excluded from damages actions.'6J In practice, 
however, it is nOt always easy to distinguish between aumori"l.L>d. al\d illegal activi­
ties within protected afe;as. In fact, in rural areas and woodlands of somclimC!i 
considerable dimensions, a range of agricultural, gearing, and forestry activities 
are not specifically regulated. 

Furthermore, according (0 Acride 4 (2), ·the Environmental Liability D itet:tive 
does not apply to environmenral damage covered by international convmtions 
listed in Annex rv, which includes several internarional conventions on civil 

" . For an analysis of tht condirion< which mUll! be .. ris!icd in order 11> acti""t. rh..., dt'ogi&lioru, 
sec • . !;. de $:odd""r ond Born. n. 2 above, 522-32. 554- 7 and 560- 1. 

", Arl. 2(2), n. 3 Wo"". 
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responsibility for damage Rowing from marine pollution by hydrocarbons, 
However, most damage caused to marine birds results from the accidental or 
deliberate release of hydrocarbons into the sea. It is possible that the Anicle 4(2) 
exclusion will allow lvIc:mber States to avoid applying the preventive and remedial 
measures provided for under the Dirccrive when the damage caused to marine 
bird species is due to the spilbge ofhydtOCl.rbons. 

However, it is submitted tbt such dam~gc falls within the ambi l of the 
Directive, since the Convention referred to does not specifically cover damage 
caused to species of fauna. This means that the preventive and remedial regimes 
will remain applicable to any ecosystems and wild marine spedes which arc 
polluted by hydrocarbons. 

v. Conclusions 

Given that specific di"en;ity is under threat in Europ<:, EC law has been enriched 
since the cnd of the I 97(}s by a raft of directivC5 and regulations intended 10 put a 
StOp 10 this deterioration of the living world. Although the SCOp<: of ambit of those 
acu is highly diversified-ranging from the protection of cetaceans 10 the regula. 
tion of the trade in endangered species-wc paid heed to three categories of rules: 
obligations aiming at protecting all native bird species (Birds Directive), obliga­
tions related to the pl()lection of other taXa (H~it.alS Directive), and a comple­
ment.ary liability regime (Environmental Liability Directive). 

However, the existence of these mrce regimes should nOt lull us into thinking 
that spedes are entirdy protected. The acid test for EC nature conservation law 
lies in iu application, which is incumbent upon Member SIaICS. First, survival of 
species depends mou.ly upon me willingness of Membet States to safeguard their 
habitats through the implementation of the Natura 2000 netwOrk. Secondly, the 
prot«tive regimes are rife with exemplion! UIlI.t could undermine their effective­
ness. In this rcspect, the numerous finding:against Member Statd by the ECj make 
up only the tip of the iceberg, MOl'C()ver, the absence of political will, outdaled 
criminal regimes, the lack of standing for many non-go,"Cmmenai orgmiutions 
(NGOs), Ihe aml>iguily of the applical>le provuions all undermine me harmoni~· 
tion process and iu objectives. It comes as no surprise that despite the quality and 

. the ambitious ch:l.f':I.cru of the EC directives, these steps are falling shon of halting 
the loss ofbiodivenity. 


